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Taking Instructions...   
 .
Escrow professionals are "instruction takers".   That is the bedrock of
what we do.  
 
The principals in our transactions give us their written instruction (the
Contract) that outlines their agreement with each other, and we follow
those instructions as written.  We don't make up the rules; we don't tell
the parties what to do; we don't give them advice; we certainly never,
ever give them legal advice!   So, why is it I hear of situations where
some of you are drawing legal documents such as Disclaimer and/or
Quit Claim Deeds, Power of Attorney forms, reconveyance
documents, etc. without having a specific instruction
to do so in your file? 
 

Some of us were around in the olden days when
we had to draw full-fledged Escrow Instructions on
every file and we blessed the day when the AAR
Purchase Contract included the words, 'This
Contract shall be used as escrow instructions.' 
Woohoo! It felt like we'd been issued a get-out-of-
jail-free card! But it only seemed like it; we hadn't
really been given carte blanche to draw and record
any document(s) as we saw fit. 
 
Line 98 of the current AAR Residential Contract

instructs the Escrow Company to obtain and deliver a title commitment
to the principals; Line 103 is an implied instruction to us in that it says
that the seller shall convey title by warranty deed; Line 108 instructs
the Escrow Company to order the HOA statement and deliver a
closing protection letter; Line 113 states that the Escrow Company
shall modify documents as necessary to carry out the terms of the
contract; Lines 115 & 116 state that Escrow will send copies of notices
and communications to the principals and the brokers as well as
provide the Brokers with access to any escrowed materials and
information; Line 117 states that Escrow will record an Affidavit of
Disclosure if one is provided to us and lastly, Line 120 authorizes the
Escrow Company to release the Earnest Money pursuant to the terms
of the contract. 
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That's it, Folks!   That's all the instructions and authorizations the AAR
Contract affords you.   Do you see any mention of Disclaimer Deeds or
POA's or release of money, etc. in the lines listed above? Did it tell you
to release money to the Seller prior to close of escrow? Did the
contract say anything about Escrow having the authority to obtain the
signature of a different seller on Page 9 as was the case recently
relayed to me by a Broker over lunch? Yes, you read that correctly; the
Escrow Officer took it upon herself to have another party sign the
contract as an additional seller without informing either of the
Brokers involved in the transaction!!  Now, in the EO's defense,
she was familiar with the LLC selling the property, and had the
"authorized member" sign the contract because she knew that the
person who had originally signed was not authorized under the LLC's
Operating Agreement, but still...!   Folks, you just CAN'T DO things like
that! You are not authorized to make such decisions! 
 
While it may appear that you are in
charge of your escrow, I'm asking you to
please remember that for every
document in your recording package,
you must have some form of
authorization/instruction that permits
you to (1) draw the document (2) record
the document (3) dispose of the
document properly should escrow fail
and the "live" document is no longer
needed. You also need written
instruction(s) to disburse funds; ie:
commission and/or proceeds. You even need an instruction to close
the escrow should the closing date change from the one stated on
Line 18 of the contract.
 
The last place you ever want to find yourself is on the witness stand
trying to explain to a judge why you took an action for which you had
no authority. I also don't want you to be on the receiving end of a call
similar to one I heard about just the other day.   Two weeks after close
of escrow, the Escrow Officer received a call from a woman who
asked,
 
 "Hey, when am I going to receive the $10,000 my ex-husband
promised he'd give me if I went into your office and signed that
Quit Claim Deed?"
 

     
 
 
 
 
Shannon Ade, SASIP
ASEA Certified Escrow Instructor   
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